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LI PEZ, Circuit Judge. This case requires us to address

the interaction between two avenues of relief from a federa

conviction and sentence: 28 U.S.C. § 2255, which permts a
notion to set aside a sentence allegedly inposed in violation of
the Constitution or federal |law, and Rule 33 of the Federal
Rul es of Crim nal Procedure, which permts a notion for a new
trial on the basis of newly di scovered evidence. |In particular,

we must deci de whether the one-year statute of limtations for
8§ 2255 notions inposed by the Antiterrorismand Effective Death
Penalty Act, Pub. L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1996)
(“AEDPA”), either is tolled during the pendency of a Rule 33
notion based on newy discovered evidence, or, in the
alternative, does not commence until the possibility of relief
under Rule 33 is exhausted.

Li ke the district court, we conclude that the statute
of limtations for a 8§ 2255 notion begins to run upon the
conpletion of a prisoner's direct appeal from the judgnent of
conviction, notw thstanding any subsequent proceedings under
Rule 33. We also agree with the district court that there is no
statutory basis for tolling the limtations period while the
prisoner seeks post-conviction relief under Rule 33. Finally,
assum ng the availability of equitable tolling, we concl ude that

the district court did not abuse its discretion in finding that
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the circunstances of this case do not present any grounds for

application of that doctrine.

l.
On June 24, 1993, a federal grand jury returned a
t hree-count supercedi ng indictnent against Alfred Trenkler and
Thomas Shay, charging themwith illegal receipt and use of an
explosive in violation of 18 U.S.C. 88 844(d) and (i), and
conspiracy to commt an offense against the United States in
violation of 18 U S.C. 8 371 (an original, seal ed indictnment had

been issued agai nst both men on Decenmber 16, 1992). Trenkler

nmoved to sever the cases, and Shay was tried first. At his
trial, Shay sought to call Dr. Robert Phillips as an expert
W t ness. Dr. Phillips was prepared to testify that Shay

suffered from a nental disorder that caused himto tell self-
aggrandi zing lies, making his various incrimnating statenments
unrel i abl e. The district court excluded Dr. Phillips's
testimony on the ground that it did not satisfy the standards
for expert testinmony set forth in Rule 702 of the Federal Rules
of Evidence. Shay was convicted, and on appeal he argued that

the district court erred in refusing to admt the testinmny. W
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agreed, holding on June 22, 1995, that it was a “clear error in
judgnment for the district court to exclude the testinony under

any plausible interpretation of Rule 702.” United States v.

Shay, 57 F.3d 126, 133-34 (1st Cir. 1995). On remand, the
district court rejected the government's argunent that Fed. R
Evid. 403 provided an alternate basis for excluding Dr.
Phillips's testinony, and ordered a new trial for Shay. Shay
eventual ly pled guilty, and was sentenced to 12 years in prison.

At the sane time that Shay was appealing his
conviction, Trenkler's trial was proceeding in the district
court. Shay's incrimnating statenents were introduced agai nst
Trenkl er, as they tended to show t hat Shay had been involved in
t he bonmbi ng and had not acted alone. Trenkler's trial counsel
did not attenmpt to use Dr. Phillips's testinony to underm ne
Shay's statenents, believing that any effort to introduce the
doctor's testinmony would be futile in light of the district
court's refusal to admt it at Shay's trial. Trenkl er was
convicted on all counts of the indictnment on Novenmber 29, 1993,
and sentenced to life in prison. W affirmed his conviction on

July 18, 1995. United States v. Trenkler, 61 F.3d 45 (1st Cir.

1995) (Trenkler 1). He did not file a petition for certiorari.

On Decenber 22, 1995, Trenkler nmobved for a new trial

under Rule 33, which permts such a notion to be filed up to
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three years after a verdict when it is “based on newy
di scovered evidence.”? Trenkl er argued that our deci sion in Shay
rendered Dr. Phillips's testinmony “newly discovered evidence”
within the neaning of Rule 33. He explained that, although he
was aware of Dr. Phillips's testinony at the time of his trial,
he did not know until our decision on June 22, 1995, that the
testimony was adm ssible. The district court denied the notion,
reasoning that Trenkler's trial counsel's belief that the
testi mony woul d not be admtted did not make it unavail abl e, and
t hat our conclusion that the testi nony was adm ssible in Shay's
case did not render it “newly discovered.” W affirmed in an

unpubl i shed opinion i ssued on January 6, 1998. United States v.

Trenkler, No. 97-1239, 1998 W 10265 (1st Cir. Jan. 6, 1998)

(Irenkler 11).

Trenkler then filed the instant notion under 8§ 2255 to
set aside his conviction on the ground that his trial counsel's
failure to offer Dr. Phillips's testinony violated his Sixth
Amendment right to effective assistance of counsel. After
AEDPA, such a notion generally nust be filed within one year of

“the date on which the judgnent of conviction beconmes final.”

! Under Rule 33, “[a] notion for a new trial based on any
ot her grounds [than new y di scovered evidence] may be nade only
within 7 days after the verdict or finding of guilty or within
such further time as the court may fix during the 7-day period.”
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28 U.S.C. 8§ 2255(1).2? For prisoners whose convictions becane
final before AEDPA was enacted, we have held that the
limtations period expires on April 24, 1997, one year after the

statute's effective date. Rogers v. United States, 180 F. 3d

349, 355 (1st Cir. 1999). The district court concluded that
Trenkler's 8 2255 notion was subject to that deadline, his

conviction having beconme final in 1995, when we affirnmed it in

2 As amended by AEDPA, § 2255 provides that:

A 1-year statute of Ilimtations shall apply to a
nmotion under this section. The limtations period
shall begin to run fromthe | atest of--

(1) the date on which the judgnment of
conviction becones final;

(2) the date on which the inpedinent to
making a notion created by governnental
action in violation of the Constitution or
| aws of the United States is renoved, if the
novant was prevented from maki ng a notion by
such governnental action;

(3) the date on which the right asserted
was initially recognized by the Suprene
Court, if that right has been newly
recogni zed by the Supreme Court and made
retroactively applicable to cases on
coll ateral review, or

(4) the date on which the facts
supporting the claim or clainms presented
could have been discovered through the
exerci se of due diligence.

28 U.S.C. § 2255. The parties agree that only subsection (1) is
at issue here.
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Trenkler I. Accordingly, it dism ssed the 8 2255 notion — filed
on January 5, 1999 — as time-barred. This appeal followed.:?3
1.
Trenkler argues that a tinmely filed Rule 33 notion
affects 8 2255's statute of limtations in one of two ways.

First, he contends that a conviction is not “final” for purposes

3 To assist the reader of this opinion, we set forth a
chronol ogy of inportant dates:

Dec, 12, 1992: Trenkl er and Shay were indicted.

June 24, 1993: The grand jury returned the
supercedi ng, three-count indictnment.

July 27, 1993: Shay was convicted at trial.

Nov. 29, 1993: Trenkl er was convicted at trial.

June 22, 1995: We vacat ed Shay's conviction on direct

appeal and remanded his case to the
district court.

July 18, 1995: We affirmed Trenkler's conviction on
direct appeal (TIrenkler 1).

Sept. 5, 1995: Qur mandate issued in Trenkler |

Dec. 5, 1995: The period during which Trenkler could have

filed a petition for certiorari to review
our decision in Trenkler | ended.

Dec. 22, 1995: Trenkler filed a Rule 33 notion based
on newy discovered evidence.

Apr. 24, 1996: AEDPA' s effective date; one-year
statute of limtations began to run.

Feb. 4, 1997: The district court denied Trenkler's Rule 33

not i on.

Apr. 24, 1997: The one-year statute of limtations
running from AEDPA's effective date
ended.

Jan. 6, 1998: We affirmed the district court's denial of

Trenkler's Rule 33 notion (Irenkler 11).

Jan. 16, 1998: The district court ordered a new trial
for Shay.

Jan. 5, 1999: Trenkler filed the § 2255 notion under

consi der ati on.
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of 8§ 2255(1) until the prisoner has exhausted the possibility of
relief under Rule 33. Second, he argues that even if the
limtations period commences at the conclusion of appellate
revi ew of the judgnent of conviction, the statute of limtations
is suspended during the pendency of any subsequent Rule 33
motion by virtue of tolling provisions inported from other
sections of AEDPA. If we reject those statutory argunents,
Trenkl er proposes a third ground for relief, arguing that the
doctrine of equitable tolling excuses his failure to file his
§ 2255 notion within the one-year period.

We analyze Trenkler's clainms in turn. W review the

i ssues of statutory interpretation de novo, United States V.

M chaud, 243 F.3d 84, 85-86 (1st Cir. 2001), and the district
court's denial of equitable tolling for an abuse of discretion,
Del aney v. Matesanz, --- F.3d ---, 2001 W 1001086, at *5-*6
(st Cir. Sept. 5, 2001) (explaining that district court's
rejection of equitable tolling “on the facts” is reviewed for

abuse of discretion); Borden v. Paul Revere Life Ins. Co., 935

F.2d 370, 377 (1st Cir. 1991) (“[F]Jashioning or wthholding
equitable relief . . . rests uniquely within the discretion of

the trial court.”).



A.  Accrua

Trenkler's first argument focuses on when the statute
of limtations began to run. Here, the relevant accrual date is
the date on which Trenkler's conviction becanme “final” within
the neaning of § 2255(1). Al t hough Trenkler accepts the
prevailing view that a conviction beconmes “final” upon the
conpletion of direct review, he insists that the proceedings

before the district court and this court with regard to his Rule

33 motion were part of his “direct appeal.” Accordingly, he
argues that the statute of limtations did not begin to run
until January 6, 1998, when we affirnmed the district court's
deni al of hi s Rul e 33 motion.

Al t hough we have not addressed the question directly,
we consistently have treated Rule 33 notions filed after the
opportunity for direct appeal as a formof collateral attack on
a conviction rather than part of the process of direct review.

Thus, in Dirring v. United States, 353 F.2d 519, 520 (1st Cir.

1965), we held that the district court did not err in refusing
t o appoi nt counsel to prosecute the defendant's post-appeal Rule
33 motion for a newtrial. W explained that:

Appel | ant had counsel 'through appeal,' as
required by the Crimnal Justice Act, 18
U.S.C. 8 3006A(c). We do not construe that
phase to include notions for a new trial

Nor do we so interpret the Sixth Anmendment.
There nust be an end. After final
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conviction the appointnment of counsel nust
rest in the discretion of the court.

ld. We reaffirmed that holding in United States v. Taj eddi ni

945 F.2d 458, 470 (1st Cir. 1991) (per curiam, abrogated on

ot her grounds by Roe v. Flores-Ortega, 528 U S. 470 (2000),
stating that “a federally convicted defendant is not entitled
under the Crim nal Justice Act, 18 U.S.C. 8 3006A, or the Sixth
Amendnent, to appointnment of counsel on a nmotion for a new
trial.” That rule, we continued, applies to any Rule 33 notion
based on newly discovered evidence and filed after the
opportunity for direct appeal has expired, regardl ess of whether
t he defendant pursued a direct appeal and lost, or sinply
neglected to file a notice of appeal within the applicable
period: “W do not see why the convicted defendant who foregoes
a direct appeal and whose conviction has beconme final should be
treated differently fromthe def endant who has chosen to appea

with respect to entitlenment to counsel, on a collateral attack

of that conviction.” 1d.; see also United States v. Lee, 513

F.2d 423, 424 (D.C. Cir. 1975) (holding that right to counse
does not extend to Rule 33 notion based on newly discovered

evidence and filed after direct appeal); United States v.

Birrell, 482 F.2d 890, 892 (2d Cir. 1973) (sane); cf. Kitchen v.

United States, 227 F.3d 1014, 1019 (7th Cir. 2000) (noting that
Rule 33 notion filed after conpletion of direct appeal “'plainly
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is “collateral” in the usual sense of that term” (quoting

United States v. Whods, 169 F.3d 1077, 1078 (7th Cir. 1999)).
Only the Sixth Circuit has addressed the precise
qguestion whether Rule 33 notions are included in the process of
direct review when they are based on newy discovered evidence
and filed after direct appeal either has or could have been

t aken. In Johnson v. United States, 246 F.3d 655 (6th Cir.

2001), it held that such “delayed” Rule 33 notions should be
treated as collateral challenges to the judgnment of conviction
and, as such, “do not affect the finality of a judgnment for
pur poses of the AEDPA.” 1d. at 658 n.4, 659. The court found
support for that conclusion in Rule 4(b) of the Federal Rul es of
Appel | ate Procedure. See id. at 658-59. Rule 4(b)(1) provides
that a defendant's notice of appeal in a crimnal case normally
must be filed within ten days of the entry of judgnment.
Subsection 4(b)(3)(A) nmodifies that general rule, stating that

if a defendant files a Rule 33 notion within the ten-day period,*

4 Unl ess based on newly discovered evidence, a Rule 33
noti on nust be filed within seven days of the entry of judgnent,

and so always will fall within that ten-day period. See supra
note 1. Rul e 33 notions based on newy discovered evidence,

however, may be filed up to three years after the entry of
j udgnment . Accordingly, Rule 4(b)(3)(A)(ii) provides that *“if
based on newly discovered evidence,” a Rule 33 notion wll
operate to toll the deadline for filing a notice of appeal “only
if the motion is made no later than 10 days after the entry of
t he judgnent.”
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the notice of appeal need only be filed within ten days of the
entry of the order disposing of that notion. Subsecti on
4(b)(3)(C) then provides that “[a] valid notice of appeal is
effective — w thout amendnment - to appeal from an order
disposing of” a Rule 33 notion filed in accordance wth
subsection (A). Rule 4(b) thus effectively incorporates Rule 33
notions into the process of direct appeal, but only when they
are filed within ten days of entry of the judgnent of
convi cti on. The lack of any analogous provisions to so
i ncor porate notions based on newy di scovered evidence and fil ed
outside the ten-day period strongly suggests that such notions
are not properly considered part of the direct appeal.

That inference is strengthened when one considers the
practical effects of Trenkler's proposed rule. Presumabl y,
treating “delayed” Rule 33 notions based on newy discovered
evi dence as part of the process of direct review woul d nean t hat

no conviction could be deemed final for purposes of § 2255(1)

until the expiration of the three-year period for filing such

noti ons. Or, perhaps, a prisoner's conviction could becone
final if the court of appeals affirmed the judgnent of
conviction and the Suprene Court denied certiorari, and then

lose its finality if the prisoner later claimed to have

di scovered new evidence, only to become final again once the
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Rule 33 nmotion was adjudicated. Either possibility is
unaccept abl e. The first approach “severely undercut]s]
Congress' intent in enacting the AEDPA by greatly extending the
time in which a petition nay properly bring a 8 2255 chal | enge.”
Johnson, 246 F.3d at 659. The second permits “every defendant
seeking to file an untinely 8§ 2255 notion [to] do an end-run
around the AEDPA limtation period by filing a tinely, but
ultimately nmeritless, Rule 33 notion.” [d.

We wi |l not adopt an interpretation of the term“final”
in 8 2255(1) that so clearly conflicts with the purpose of the
AEDPA statute of limtations. Accordingly, we hold that a Rule
33 motion for a new trial is not part of the “direct appeal”
from a judgnment of conviction unless incorporated into that
appeal by virtue of Rule 4(b). Therefore, Trenkler's direct

appeal consisted only of his appeal to this court in Trenkler 1,

and his conviction became final either on September 5, 1995,
when we i ssued our nmandate in that case, or on December 5, 1995,

when the time for filing a petition for certiorari expired.® As

5> W have yet to decide when a conviction becones “final”
under 8§ 2255(1) where, as here, the prisoner opted not to seek
certiorari reviewin the Supreme Court after his conviction was
affirmed in the court of appeals. Conpare United States v.
Torres, 211 F.3d 836, 839-40 (4th Cir. 2000) (holding that
conviction becones final when court of appeals' nmandate issues),
and Gendron v. United States, 154 F.3d 672, 674 (7th Cir. 1998)
(sane), with United States v. Garcia, 210 F.3d 1058, 1060-61
(9th Cir. 2000) (holding that conviction becones final when tine
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bot h dates predate AEDPA, the limtations period began to run on
AEDPA' s effective date, April 24, 1996.
B. Tolling

Trenkl er argues that evenif the statute of limtations
began to run on AEDPA's effective date, it was tolled during the
pendency of his Rule 33 nmotion. He offers two bases for that
concl usi on.

1. Statutory Tolling

First, Trenkler suggests that we should inport into
§ 2255 the tolling provision contained in 28 US.C
8§ 2244(d) (2). Section 2244(d)(1) prescribes a one-year
limtations period for petitions filed by state prisoners under
28 U.S.C. § 2254, the state-conviction counterpart of § 2255.
Li ke notions filed under § 2255, § 2254 petitions for release
from state custody generally nust be filed within one year of
“the date the conviction became final by the conclusion of
direct review or the expiration of the time for seeking such
review.” 28 U S.C. § 2244(d)(1)(A). However, 8§ 2244(d)(2)

provi des that the statute of limtations for § 2254 petitions is

for seeking certiorari expires), United States v. Ganble, 208
F.3d 536, 537 (5th Cir. 2000) (same), United States v. Burch
202 F.3d 1274, 1279 (10th Cir. 2000) (sane), and Kapral V.
United States, 166 F.3d 565, 571 (3d Cir. 1999) (sane). W need
not address that issue here, as Trenkler's § 2255 motion was
untimely under either approach.
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tolled while “a properly filed application for State post-
conviction or other collateral review with respect to the
pertinent judgment or claimis pending.” Trenkler asks us to
read a simlar tolling provision into 8 2255 for federal
prisoners filing Rule 33 notions for a newtrial on the basis of
newl y di scovered evi dence. Congress, he argues, did not intend
to adopt different rules for federal and state prisoners; its
failure to include an explicit tolling provision in 8 2255 to
mrror that in 8 2244(d)(2) was sinply an oversight that we
shoul d correct here.

We decline that invitation. |t has |ong been settled
that “[w] here Congress includes particular |anguage in one
section of a statute but omts it in another section of the sane
Act, it is generally presuned that Congress acts intentionally
and purposely in the disparate inclusion or exclusion.”

Russello v. United States, 464 U. S. 16, 23 (1983) (interna

guotation marks omtted). Thus, the om ssion in § 2255 of the
tolling | anguage that is present in 8 2244(d)(2) gives rise to
a negative inference that the statute of limtations for 8§ 2255
is not tolled while federal prisoners pursue other forns of

post-convictionrelief. See United States v. Prescott, 221 F. 3d

686, 689 (4th Cir. 2000) (“Rather than providing support for
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[tolling under § 2255], we believe that 8§ 2244(d)(2) counsels
against tolling in the present case.”).

Trenkler argued in his brief that the interpretive
canon described in Russell o has no application here because “in
a world of silk purses and pigs' ears, [AEDPA] is not a silk
purse in the art of statutory drafting.” Lindh v. Mirphy, 521
U.S. 320, 326 (1997). As Trenkler's counsel acknow edged at
oral argunent, that argunment was | argely forecl osed by Duncan v.
Wal ker, 121 S. Ct. 2120 (2001), in which the Suprenme Court
relied on that same canon in interpreting 8§ 2244(d)(2).°
Mor eover, even without resort to Russello, we would find anple
cause to conclude that Congress's decision to provide for
tolling in 8§ 2244(d)(2) but not § 2255 was an intentional one.
Federal habeas corpus review of state convictions under § 2254
inplicates principles of comty that are inapplicable in the
context of federal review of federal convictions under 8§ 2255.
“Comty . . . dictates that when a prisoner alleges that his
continued confinement for a state court conviction violates

federal law, the state courts should have the first opportunity

6 In Duncan, the Suprenme Court held that the phrase “State
post-conviction and other collateral review in 8§ 2244(d)(2)
enbraces only “other «collateral review in state court,
reasoni ng that Congress's specific reference to both “state” and
“federal” reviewin other provisions of AEDPA indicated that its
om ssion of the word “federal” in 8 2244(d)(2) was intentional
See 121 S. Ct. at 2124-25.
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to review this claim and provide any necessary relief.”

O Sullivan v. Boerckel, 526 U. S. 838, 844 (1999); see also 28

US C 8 2254(b)(1) (requiring state prisoners to exhaust
avai l abl e state post-conviction renedies before filing § 2254
petition for federal relief). As the Supreme Court explained in
Duncan, the tolling provision contained in 8§ 2244(d)(2) reflects
Congress's attenpt to pronpte the exhaustion requirenent while
preserving a neani ngful opportunity for state prisoners to seek
federal review 121 S. Ct. at 2128. In the absence of an
explicit tolling provision, state prisoners could obtain relief
in federal court only in the unlikely event that they were able
to exhaust all available state review within the one-year
limtations period for § 2254 petitions.

Federal prisoners |ike Trenkler do not face the sane
probl em Not hing in AEDPA obligated Trenkler to exhaust the
opportunity for relief under Rule 33 before seeking review of
his conviction and sentence under 8§ 2255. He was free to file
a 8§ 2255 notion imediately without fear that it would be
dism ssed for failure to exhaust available post-conviction
remedi es. We acknow edge, however, that the availability of
post-conviction relief under Rule 33 and under AEDPA can create
some uncertainty for federal prisoners who, |ike Trenkler, must

deci de whether to seek relief under Rule 33 or 8§ 2255. On one
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hand, the strict statute of limtations for 8§ 2255 notions
counsels in favor of pursuing that avenue of relief first. On
t he ot her hand, the standard for relief under Rule 33 “is |ikely
nore enticing to a prisoner than the provisions of 8 2255.”
Prescott, 221 F.3d at 688. Under Rule 33, the district court
has broad discretion to grant a new trial “if the interests of
justice so require.” Fed. R Crim Proc. 33. Section 2255, by
contrast, authorizes the district court to grant relief only if
it finds that “the judgment was rendered w thout jurisdiction,
or that the sentence inposed was not authorized by |aw or
ot herwi se open to collateral attack, or that there has been such
a denial or infringement of the constitutional rights of the
prisoner as to render the judgnent vulnerable to collateral
attack.” 28 U. S.C. § 2255. Thus, federal prisoners my wel

prefer to seek relief inthe first instance under Rul e 33 rather
than 8§ 2255. Once a Rule 33 notion has been filed and is
pendi ng before the district court or the court of appeals, there
is a certain inefficiency in conpelling a prisoner to initiate
new — and possibly duplicative - proceedings under § 2255.
However, AEDPA's one-year statute of limtations sonmetinmes wll

require just that. See Prescott, 221 F.3d at 689. The solution

is not, as Trenkler suggests, to read a tolling provision into

8§ 2255. Rather, to the extent that the overlap between § 2255
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and Rule 33 creates the potential for inefficiency, district
courts are “well equipped” to alleviate that problem through

consol i dation of the various notions for collateral relief. 1d.”

2. Equitable Tolling
Trenkl er argues that even if we concl ude that he fail ed
to conply with AEDPA's statute of limtations, we should excuse

his tardiness on the basis of equitable tolling. A nunber of

courts have held that in rare and excepti onal ci rcunst ances
equitable tolling may be available in a 8 2255 case brought

under AEDPA. United States v. Patterson, 211 F.3d 927, 930 (5th

Cir. 2000) (quoting Davis v. Johnson, 158 F.3d 806, 811 (5th

Cir. 1998)); accord, e.g., Dunlap v. United States, 250 F.3d

1001, 1006-07 (6th Cir. 2001); Geen v. United States, 260 F.3d

78, 82-83 (2d Cir. 2001) (citing Smth v. McG nnis, 208 F. 3d 13,

17 (2d Cir. 2000)); Prescott, 221 F.3d at 687-88; United States

v. Marcello, 212 F. 3d 1005, 1010 (7th Cir. 2000) (citing Taliani
v. Chrans, 189 F.3d 597 (7th Cir. 1999)); Sandvik v. United

States, 177 F.3d 1269, 1271 (11th Cir. 1999); Mller v. New

” The Seventh Circuit has adopted a slightly different
approach: when the district court receives a Rule 33 notion, it
must ask the prisoner whether he intends to file notion under 8§
2255. If the answer is yes, the district court mnust delay
consideration of the Rule 33 notion until it receives the § 2255
mot i on, and consi der both chall enges at once. See O Connor V.
United States, 133 F.3d 548, 551 (7th Cir. 1998).
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Jersey State Dept. of Corrections, 145 F.3d 616, 617-19 & n.1

(3d Cir. 1998); but see United States v. Pollard, --- F.3d ---,

2001 W. 1001093, at *9 (D.C. Cir. Aug. 7, 2001) (concluding that
Congress did not intend 8 2255 to be subject to equitable
tolling). W have yet to address that question, and we decline

to do so here. See, e.d., Delaney, 2001 W. 1001086, at *6

(reserving question whether doctrine of equitable tolling is
avai |l abl e under 8 2255 where facts of case did not support
application of doctrine). The district court, assum ng arguendo
that equitable tolling mght apply, prudently addressed the
issue and resolved it adversely to Trenkler. We review that
ruling for abuse of discretion, see id. at *5-*6, and affirm
In other contexts, we have held that the doctrine of
equitable tolling is available only in rare cases where, for
exanpl e, “extraordinary circumstances beyond the claimnt's
control prevented tinely filing, or the claimnt was materially
msled into mssing the deadline.” Fradella v. Petricca, 183

F.3d 17, 21 (1st Cir. 1999); accord Bonilla v. Miebles J.J.

Alvarez, Inc., 194 F.3d 275, 279 (1st Cir. 1999); Torres v.

Superi ntendent of Police of Puerto Rico, 893 F.2d 404, 407-08

(1st Cir. 1990). Equitable tolling is not warranted where the
claimant sinply “failed to exercise due diligence in preserving

his legal rights.” lrwin v. Dep't of Veterans Affairs, 498 U. S.
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89, 96 (1990); see also WIlson v. United States, 23 F.3d 559,

562 (1st Cir. 1994) (“We see no basis for extending the
exceptional doctrine of equitable tolling to a party who, by all
accounts, nmerely failed to exercise his rights.”). “I'n a
nutshell, equitable tolling is reserved for exceptional cases

.” Chico-Velez v. Roche Prods., Inc., 139 F.3d 56, 59 (1st

Cir. 1998). Consistent with that view, those courts that have
permtted equitable tolling under 8 2255 have applied it
sparingly, and have deni ed equitable tolling where, for exanple,
a § 2255 notion was filed only one day | ate because of confusion

over the applicable deadline, see Marcello, 212 F. 3d at 1010, or

because counsel decided five days before the deadline to send

the nmotion via ordinary nmail, see Sandvik, 177 F.3d at 1271-72.

Trenkl er argues that he satisfies the exacting standard
for equitable tolling for a variety of reasons. First, he
states, w thout elaboration, that “conpelling reasons of
personal and judicial econonmy conpelled [hin] to await a final
determ nation on his Mdtion for a New Trial before filing his
§2255 petition.” As the party seeking to invoke the doctrine of

equi table tolling, Trenkler bears the burden of establishing the

basis for it. |.V. Servs. of Am, Inc. v. |Inn Dev. & Mnt.,
Inc., 182 F.3d 51, 54 (1st Cir. 1999). Such concl usory
assertions rarely will suffice to neet that burden. However,
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even i f adequately explained, Trenkler's argunment would fall far
short of the showing needed to support equitable tolling.
Trenkl er may well be correct that it would have been i nefficient
for the district court to have passed on his 8§ 2255 notion while
this court was considering his Rule 33 notion. That fact,
however, speaks only to whether the district court should have
deci ded Trenkler's 8 2255 notion during the pendency of his Rule
33 nmotion, not when Trenkler should have filed it. As the
Fourth Circuit recently explained, “[c]onsolidation of notions
under Rule 33 and 8 2255 is an option, and district courts are
wel | equi pped to resolve these notions in atinmely and expedi ent
manner . ” Prescott, 221 F.3d at 689. More fundanentally,
however, the fact that a statute of |limtations creates certain
inefficiencies or inconveniences hardly qualifies as an
“extraordinary circunstance” that “prevent[s]” a litigant from
conplying with the strictures of the applicable limtations
period. Fradella, 183 F.3d at 21.

As a second justification for the application of
equitable tolling, Trenkler states that it was not his fault
that it took nore than two years for his Rule 33 notion — which
was filed within 8 2255's limtations period — to work its way
t hrough the district court and then to this court on appeal.

Such a | engthy period of adjudication, Trenkler contends, was a
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“circunstance beyond [his] <control that prevented tinely
filing.” That argument m ght have sonme force if Trenkler
were, in fact, barred fromfiling a notion under 8§ 2255 while
his Rule 33 nmotion was pending, or if federal prisoners were
required to exhaust such avenues of relief before filing a
notion under § 2255. However, as our analysis of Trenkler's
statutory argunents makes clear, neither of those propositions
is true.® Put sinmply, nothing prevented Trenkler fromfiling a
8§ 2255 notion while his Rule 33 notion was pending, just as
not hi ng conpelled himto file a motion under Rule 33 in the
first place rather than seeking relief under 8 2255. Therefore,
the fact that it took nmore than two years for his Rule 33 notion
to wend its way through the courts, although outside Trenkler's

control, provides no basis for equitable tolling.® Cf. Prescott,

8 Trenkl er relies on | anguage fromUnited States v. Dorsey,
988 F. Supp. 917, 919 (D. Md. 1998), to the effect that a § 2255
motion should not be filed “prior to the conpletion of any
di rect appeal.” As we explained with regard to Trenkler's
accrual argunent, however, our decision affirm ng the di sm ssal
of his Rule 33 notion was not part of Trenkler's “direct
appeal .”

® At oral argunent, Trenkler's counsel suggested for the
first tinme that equitable tolling is appropriate here because
Trenkl er's post-conviction counsel erred in 1995 when he filed
a motion under Rule 33 instead of § 2255. W express no view as
to the nerits of that argunent. “It is not enough nerely to
mention a possible argunent in the nost skeletal way, |eaving
the court to do counsel's work, create the ossature for the
argunment, and put flesh on its bones.” United States .
Zannino, 895 F.2d 1, 17 (1st Cir. 1990). G ven Trenkler's
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221 F.3d at 688 (“Prescott's current predi cament origi nated not
in his decision to request a new trial pursuant to Rule 33, but
his inattention to the limtation period of § 2255.”7).
Trenkler's third argument for equitable tolling rests
on the timng of various decisions regarding the adm ssibility
of Dr. Phillips's testinony. That testinmony was arguably

rel evant to both Shay and Trenkl er, as the government introduced

Shay's incrimnating statenents at both nen's trials. Shay
attempted to introduce Dr. Phillips's testinmony at his trial;
Trenkler did not. After Shay appealed his conviction to this

court, we held on June 22, 1995, that the district court erred
in refusing to admt Dr. Phillips's testinony under Rule 702.
We remanded the case to the district court so that it could
det erm ne whet her the testinony shoul d have been adm tted under
Rul e 403. On January 16, 1998, the district court answered t hat

question in the affirmative, and ordered a new trial for Shay.

Trenkl er argues that, since his 8 2255 notion features
the claimthat his trial attorney's failure to introduce Dr.

Phillips's testinony constituted ineffective assistance in

failure to raise the argunment in either of his appellate briefs,
“we see no reason to abandon the settled appellate rule that
i ssues adverted to in a perfunctory manner, unacconpani ed by
sonme effort at devel oped argunentation, are deened waived.” [d.
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violation of the Sixth Amendnment, the nost “appropriate” and
efficient route was to “await a determnation as to the
adm ssibility of the doctor's testinony.” Al t hough that
argunent suffers from several flaws, there is one that
predom nates: the determ nation for which Trenkler clainms he
needed to wait was mde well before 8 2255's statute of
l[imtations even began to run, when we held on June 22, 1995,
that the district court should have admtted Dr. Phillips's
testi mony under Rule 702. Indeed, Trenkler's Rule 33 notion was
based entirely on the argunent that he had “newly discovered”

that Dr. Phillips's testinmny was adm ssible because of our

deci sion on June 22, 1995. That he felt it prudent to wait for

t he conpletion of yet another round of litigation before filing
a notion under § 2255 does not excuse his failure to conply with
t he one-year limtations period.

Finally, Trenkler argues that his sentence of life in
prison supports the application of equitable tolling to forgive
his untinely filing. Wthout m nim zing the significance of the
life sentence inposed, we must reject that argunent. Trenkler
cites no authority, nor do we find any, for the proposition that
equitable tolling is justified because of the severity of the

sentence i nposed.
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In sum Trenkler has presented “what is at best a
garden variety claimof excusable neglect.” lrwin, 498 U S. at
97. Assum ng that the doctrine of equitable tolling applies, we
conclude that the district court did not abuse its discretion in

denying equitable tolling on those facts.

Affirned.
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